
IN THE MATTER OF THE APPLICATION OF
ARIZONA-AMERICAN WATER COMPANY,
INC., AN ARIZONA CORPORATION, FOR
APPROVALS ASSOCIATED WITH A
PROPOSED TRANSACTION WITH MARICOPA
COUNTY MUNICIPAL WATER
CONSERVATION DISTRICT NUMBER ONE TO
ALLOW THE CONSTRUCTION OF A SURFACE
WATER TREATMENT FACILITY KNOWN AS
THE WHITE TANKS PROJECT

IIIIIII III II
* 1 Q 0000081 794

BEFORE THE ARIZONA COI\4u;;uu;v; w

COMMISSIONERS
2888 FEB IL! p Up 5`lMIKE GLEASON, Chairman

WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE

AZ CORP car nsslon
DOCKET CONTROL

DOCKET no. W-01303A-05-0718

Arizona Corporation Commission

D e f ' ` ; ; S E E
.._

'».,f

4 2008

oocm i '~l*1" I
I

l.

FEB 1

1 Arizona-American Water Company ("Arizona-American") hereby files the attached

2 executed Joint Development Agreement Between Maricopa County Municipal Water

Conservation District Number One and Arizona-American Water Company3

4 ("Ag re e me n t") a nd le tte r e xpla ining of the  Agre e me nt from Pa ul G. Towsle y, P re s ide nt of

Arizona -Ame rica n.5

6

7 RESPECTFULLY SUBMITTED on February 14,2008.

8 »'

. . »

9
10

. 1 J9

g u t  M.  Li
19820 N. 7th s t. Suite  201
P hoe nix, Arizona  85024
(623) 445-2442
Paul.Li@amwate r.com
Attorne y for Arizona -Ame rica n Wa te r Compa ny

11
12
13
14
15
16
17

5In

D



Origina l and 13 copies file d
on Februa ry 14, 2008, with:

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington
P hoe nix, Arizona  85007

Copies  of the  foregoing de live red
on February 14, 2008, to:

Teena  Wolfe
Adminis tra tive  La w Judge
Arizona  Corpora tion Commiss ion
1200 West Washington St.
Phoenix, Arizona  85007

Copies  of the  foregoing mailed  and ema iled
on February 14, 2008, to

Ke vin Torre y
Attorne y, Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington St.
Phoenix, Arizona  85007

Danie l Poze fsky
Attorne y
Re s ide ntia l Utility Consume r Office
l l 10 West Washington Stree t
Suite  220
Phoenix, Arizona  85007

Miche le  Van Qua the rn
Ryle y Ca rlock & Apple white
One  North Centra l Avenue
Suite  1200
Phoenix, Arizona  85004-7701

Bra dle y J . Ca rroll
S ne ll & Wilme r LLP
400 E. Van Buren Stree t
Phoenix, Arizona  85004-2202

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
2 1
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
4 1
42
43
44
45
46
47
48
49
50
51
52
53
54

Timothy J . Sabo
Roshka  DeWulf & Pa tten, PLC
One Arizona  Cente r
400 E. Van Buren St., Suite  800
Phoenix, Arizona  85004

Brian J . Schulman
Greenbe rg Traurig LLP
2375 E. Camelback Road, Suite  700
Phoenix, Arizona  85016

2



Franklyn D. Jeans
Be us  Gilbe rt P LLC
4800 n. Scottsda le  Rd. Suite  6000
Scottsda le , AZ 85251

Derek L. Sorenson
Quarles  Brady Stre tch Lang
Two N. Ce ntra l Ave .
Phoe nix, AZ 85004

1

2

3

4

5

6

7

8

9

1 0
1 1
1 2
13
1 4

By:

If
/ I

a w M
Courtne y/A pe lha m

3



Arizona
AmericanWater ®

February, 14 2008

Commiss ione r
Commiss ione r
Commiss ione r
Commiss ione r
Commiss ioner

Mike  Gle a son
Willia m Munde ll
J e ff Ha tch-Mille r
Kris tin Ma ye s
Gary Pie rce

Arizona  Corpora tion Commiss ion
1200 W. Washington
P hoe nix, AZ 85007

Subj act: Joint Deve lopment Agreement be tween Maricopa  County Water
Conse rva tion Dis trict Number One  and Arizona -American Wate r
Company, White  Tanks Regiona l Water Trea tment P lant

Dear Cha irman and Commissioners ,

Arizona -American Wate r Company ("Arizona -American") is  plea sed to docke t a
copy of the  "Joint Deve lopment Agreement be tween Maricopa  County Wate r
Conse rva tion Dis trict Number One  and Arizona-American Wate r Company", da ted a s  of
November 15, 2007 ("Agreement"). This  landmark public-priva te  pa rtne rship agreement
to sus ta in Arizona 's  wa te r supply in the  West Va lley of Maricopa  County could not have
happened without the  support of the  Arizona  Corpora tion Commiss ion.

The  Agreement involves  a  $60 million inves tment by Arizona -American and
Ma ricopa  County Wa te r Conse rva tion Dis trict Numbe r One  ("MWD") in building the
White  Ta nks  Re giona l Wa te r Tre a tme nt P la nt ("WTRWTP " or "P la nt"). The  WTRWTP ,
once  comple ted, will reduce  the  re liance  on groundwater by trea ting renewable  Centra l
Arizona  Proj e t wa te r into high qua lity drinking wa te r for the  re s idents  and bus inesses  in
the  West Va lley. The  cons truction of the  P lant is  unde rway and will be  in ope ra tion by
ea rly 20 l0.

Unde r the  Agreement, Arizona -American will cons truct and own phase  IA of the
WTRWTP until MWD e lects  to cons truct Phase  LB of the  P lant. Upon e lection by the
MWD, Arizona -Ame rica n a nd the  MWD will e nte r into va rious  owne rship, cos t sha ring
and opera ting agreements  for both Phase  lA and LB of the  Plant.
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In conclus ion, I would like  to expre ss  my apprecia tion of the  Commiss ion's
unwave ring support of the  WTRWTP.

S ince re ly,

/ /"
P a ul Tows le y, P re s ide nt
Arizona -American Wate r Company

Cc; Docke t Control Office , ACC (ha rd copy)
Ernes t Johnson, ACC (via  ema il)
S teve  Olea , ACC (via  ema il)
Tom Brode rick, Arizona -Ame rica n (via  e ma il)
Ca rrie  Glee son, Arizona -American (via  ema il)
Ma rtin S ta ne k, Arizona -Ame rica n (via  e ma il)
P a ul Li, Arizona -Ame rica n (via  e ma il)
Cra ig Ma rks , Cra ig A. Ma rks  P LC (via  e ma il)
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JOINT DEVELOPMENT AGREEMENT

be tween

MARICOPA COUNTY MUNICIPAL WATER CONSERVATION DISTRICT NUMBER ONE

a nd

ARIZONA-AMERICAN WATER COMP ANY

Dated as of November 15, 2007
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J OINT DEVELOP MENT AGREEMENT

J OINT DEVELOP MENT AGREEMENT (the "Ag_reement") da te d a s  of Nove mbe r 15,

2 0 0 7 ,  b e t we e n  t h e  MAR IC O P A C O UNT Y MUNIC IP AL W AT E R  C O NS E R VAT IO N

DIS TRICT NUMBER ONE, a n Arizona  municipa l corpora tion a nd a  politica l subdivis ion of the

S ta te  of Arizona  <"1v1wD"),  a nd  AR1ZO NA-AME RICAN W ATE R CO MP ANY, a n  Ariz ona

corpora tion ("AAW ") (collective ly, the "P a rtie s ") .

R E C IT ALS :

The  Partie s  desire  to provide  for va rious transactions re la ting to the  deve lopment,

owne rship a nd ope ra tion of a  re giona l wa te r tre a tme nt pla nt in Ma ricopa  County, Arizona  (the

"P la nt"), in the  event MWD e lects  to pa rticipa te  in such deve lopment, ownership and ope ra tion,

including the following transactions:

An exchange  of ce rta in rea l prope rty so tha t MWD will become  the  owner

of a ll right, title  a nd inte re s t in a nd to tha t ce rta in re a l prope rty more  pa rticula rly de scribe d on

Exhibit C (the  "S ite ").

2. A ground lease  by MWD to AAW of an undivided inte re s t in the  S ite .

3. Coordina tion of construction of the  P lant on the  S ite .

Related agreements between the Patties as to (i) their respective interests

in the  S ite  a nd the  P la nt, (ii) de ve lopme nt a nd ope ra tion of the  P la nt, a nd (iii) re la te d ma tte rs

rega rding wa te r.

1570401v1m5015.003z
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AGREEMENT:

NOW, THEREFORE, the Patties agree as follows:

1570401vl]/l5015.0032 2



ARTICLE I

DEFINITIONS

1.1 De finitions. Ca pita lize d te rms  a nd othe r te rms  use d in this  Agre e me nt ha ve  the

me a nings  se t forth in Exhib it A, unle ss  the  te rm is  de fine d e lse whe re  in this  Agre e me nt (othe r

tha n in the  ca ption or the  Re cita ls ) a nd unle s s  the  conte xt othe rwis e  re quire s . Thos e  te rns

include  the  singular and the  plura l forms and a ll genders of the  defined te rms.

1570401v1 u150l5.0032 3



ARTICLE II

S ITE

2.1 Acknowle dgme nts. The  P a rtie s  a cknowle dge  tha t AAW curre ntly owns  the  S ite

and will continue  to own the  S ite  unless  and until the  property exchange  described in Section 2.3

occurs . The  P a rtie s  fuNne r a cknowle dge  tha t, if the  MWD Ele ction is  ma de , the y de s ire  MWD

to be  the  owne r of the S ite , with MWD making a  contribution (a s  described in S ection 118 of the

Inte rna l Re ve nue  Code ) to AAW in the  form of a  le a se  to AAW of a n inte re s t in the  S ite . The

P a rtie s  furthe r a cknowle dge  tha t, a ccordingly, the  P a rtie s  de s ire  tha t, if the  MWD Ele ction is

m a de ,  (a ) MWD tra ns fe r ce rta in  re a l prope rty with in  the  La nd Excha nge  Are a  to  AAW in

exchange  for the  S ite , and (b) MWD lease  to AAW an undivided inte rest in the  S ite .

2.2 Construction Easement.  If the  MWD Ele ction is  m a de , the n, concurre ntly with

the  execution of the  othe r Election Documents , AAW and MWD will ente r into the  Construction

Easement, substantia lly in the  Tomi a ttached as Exhibit E , with respect to MWD's access to the

Site  for purposes of constructing the  Phase  IB P lant Facilities.

2.3 P rope rty Exchange.  If the  MW D E le c tion  ha s been ma de , the n, on S ubs ta ntia l

Completion :

2.3.1. Appra isa ls . The  P a rtie s  will comple te  the  a ppra isa ls  of the  S ite  a nd the

Land Exchange  Area . Each Pa rty will se lect an appra ise r to conduct an appra isa l of the  S ite  and

an appra isa l of the  Land Exchange  Area . Each appra isa l will be  based on the  va lue  of the  land on

a date "as Of" Substantial Completion, on the then existing zoning for the land, on the

assumption that the land is then vacant, and with reference to the highest and best use of the land.

As to the  appra isa ls  for the  S ite , (a ) if the  highe r appra isa l is  not more  than one  hundred twenty

percent (l20%) of the  othe r appra isa l, the  land will be  va lued by the  Pa rtie s  a s  be ing equa l to the

157040IvI 1/15015.0032 4
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a ve ra ge  of the  two a ppra is a ls , a nd (b) othe rwise , the  P a rtie s  will promptly me e t with a nd re -

ins truct the  a ppra is e rs . S imila rly, a s  to the  a ppra is a ls  for the  La nd Excha nge  Are a , (a ) if the

highe r a ppra is a l is  not more  tha n 120% of the  othe r a ppra is a l, the  la nd will be  va lue d by the

P a rtie s  a s  be ing e qua l to the  a ve ra ge  of the  two a ppra isa ls , a nd (b) othe rwise , the  P a rtie s  will

promptly mee t with and re -instmct the  appra ise rs .

2.3.2. Exchange and Lease. Within s ixty (60) da ys  a fte r the  la te r to occur of (a )

agreement of the Parties on the appraised values as described in Section 2.3.1, and (b)

Operational Acceptance  (or such la ter da te  as to which the  Parties may agree  in writing) :

2.3.2.1 De s igna tion of Excha nge d La nd. The  P a rtie s  will mutua lly a gre e

on the  portion of the  Land Exchange  Area  with access  to e ithe r Cactus  Road or P enyville  Road

that (a) has a value equivalent to the value of the Site and (b) is to be exchanged for the Site as

described in Section 2.3.2.3 (such portion be ing the "Excha nge d La nd").

2.3.2.2 Opening of Escrow. Title  Report and Re la ted Ma tte rs. Th e Parties

will complete all actions preparatory to the property exchange described in Section 2.3.2.3,

including opening an escrow account for purposes of facilitating the exchange and obtaining title

reports as to the  S ite  and the  Exchanged Land.

2.3.2.3 Property Exchange  Agreement. The  P a rtie s  will s imulta ne ous ly (a )

enter into the  PropeNd Exchange  Agreement, substantia lly in the  form a ttached as Exhib it I,  with

respect to the transfer of the Site by AAW to MWD in exchange for the Exchanged Land, and (b)

consummate the exchange.

2.3.2.4Ground Lease. Concurrently with consummation of the property

e xcha nge  conte mpla te d by the  P rope rty Excha nge  Agre e me nt, the  P a rtie s  will e nte r into the

Ground Lease, substantially in the form attached asExhibit J,with respect to the ground lease by

l57040Iv11/15015.0032 5
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MWD to AAW of a n undivide d inte re s t in a nd to the  S ite . The  P a rtie s  inte nd tha t the  Ground

Le a s e  be  cha ra cte rize d a s  a  contribution by MWD to AAW de s cribe d in S e ction 118 of the

Intimal Revenue Code.

157040Iv1 I/I5015.0032 6
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ARTICLE III

PLANT

3 .1 Ac knowle dgm e n ts . Th e  P a rt ie s  a c kn o wle d g e  th e ir  in te n t  th a t ,  m in d e r  th e

circumstances described in more  de ta il in this  Article  and assuming the  MWD Election is  made :

a. The Plant will be constructed on the Site, such that the Phase I Plant

Ca pa c ity will be  20 .0  MG D, with  6 .5  MG D be ing  a lloca te d  to  MWD a nd 13 .5  MG D be ing

a lloca te d to AAW.

The  P a rtie s  will jo in tly own the  P ha s e  I P la nt Fa c ilitie s  a s  te na nts  in

common.

c. AAW  will c o n s t ru c t  th e  P h a s e  IA P la n t  F a c ilit ie s ,  a n d  MW D will

cons truct the  P ha s e  IB P la nt Fa cilitie s .

MWD will be  the  provide r of e le ctrica l power to the  P lant.

AAW will se rve  as  the  initia l manager and opera tor of the  P lant.

It is  a n tic ipa te d  tha t the  P la n t will ne e d  to  be  e xpa nde d  in  the  fu tu re , a nd

thus  it is  de s ira ble  to a ddre s s  ce rta in ge ne ra l a s pe cts  of future  e xpa ns ions .

3.2 De ve lopme nt of P ha s e  I P la nt Fa c ilitie s.

3 ,2 .1 . Ac lm o wle d g m e n t a s  to  P la n n in g  a n d  De s ig n. The  P a rtie s  a c knowle dge

that, prior to negotiation and execution of this Agreement:

Over the  course  of severa l years  AAW deve loped and designed the

P la n t,  inc lud ing  s pe c ific a lly ide n tifying  a nd  p rocuring  a  de ta ile d  de s ign  o f the  re qu ire d  P ha s e  I

P lant Facilitie s . AAW unde rtook such deve lopment and des ign a s  pa rt of its  long-te rm business

pla nning, with  the  in te ntion  of be ing  the  s o le  owne r a nd ope ra tor of the  P la nt. In  conne c tion  with

such de ve lopme nt a nd de s ign, AAW a lso a cquire d the  S ite , e nte re d into the  Ca na l Whe e ling

l57040Ml/l5015.0()32
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Agre e me nt, ca use d the  re quis ite  pe rmits  for the  P la nt to be  obta ine d, re ta ine d a  contra ctor to

cons truct the  P ha s e  IA P la nt Fa cilitie s ,  a nd ins tructe d the  contra c tor to proce e d with s uch

constriction.

Subsequent to the  foregoing, the  Parties have  entered into the  Joint

Deve lopment Agreement to provide  for va rious transactions re la ting to the  P lant. An inducement

to AAW to e nte r into the  J oint De ve lopm e nt Agre e m e nt (a nd to a llow a  third pa rty s uch a s

MWD to pa rticipa te  'm the  ownership and opera tion of the  P lant) was MWD' s willingness , unde r

certain circumstances, to construct (in accordance with Arizona Revised Statutes, Title 34) an

addition to the  P lant known as the  Phase  IB P lant Facilities .

3.2.2. Phase I Development Costs. The Parties aclmowledge and agree that:

The  P hase  I Deve lopment Costs  (excluding capita lized inte re s t on

s uch  cos ts ) p re v ious ly pa id  o r incurre d  by AAW a s  o f the  da te  o f th is  Agre e m e nt e qua l

$3,869,333.00.

As of October 31, 2007, the accrued capitalized interest on the

P ha se  I De ve lopme nt Cos ts  (ca lcula te d in the  ma nne r se t forth in cla use  (e ) of the  de finition of

such costs) equaled $446,729.00.

Capita lized inte rest (ca lcula ted in the  manner se t forth in clause  (e )

o f the  de fin ition  o f P ha s e  I De ve lopm e nt Cos ts ) will c on tinue  to  a c c rue  on  the  P ha s e  I

Deve lopment Costs  until such costs  a re  pa id in full.

3.3 Construction of Phase  IA P lant Facilitie s.

33 .1 . Cons truc tion  by AAW. The  P a rtie s  a cknowle dge  tha t AAW will be

entitled to proceed with construction of the  Phase  IA P lant Facilitie s .

157040Iv11/15015.0032
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3.3.2. Role  of MWD. For purpos es  of facilita ting coordina tion of cons truction

of the  Phas e  IA P lant Facilitie s  with cons truction of the  Phas e  IB P lant Facilitie s  if the  MWD

Election is  made , AAW will permit MWD to do the  following:

MWD will be able to enter the Site, inspect construction, attend

meetings, and review change orders.

MWD will provide  a  part-time  cons truction representa tive  (e ithe r

an employee or a third party) to serve as its representative during construction of the Phase IA

Plant Facilities .

3.3.3. Arizona Water Company. As  provide d in Article  V and in the Tenancy-in

Com m on Agre e m e nt, AAW will be  e ntitle d to e nte r into a  bulk wa te r tre a tm e nt s e rvice s

agreement with AWC with respect to trea tment of non-potable  water on behalf of AWC. Such

agreement will be consis tent with Article  V.

3.3.4. Owne rs hip of P la nt IA P la nt Fa cilitie s. The  Parties  acknowledge  tha t

AAW will be the owner of the Phase IA Plant Facilities  until the Joint Conveyance occurs

3.4 Construction of Phase IB Plant Facilities.

3.4.1. Election ofMWD to Cons truct.

3.4.1.1 MWD Ele ction. On or before  the  expira tion of twelve  (12) months

ham the date of this  Agreement (or such later date as  to which the Parties  may agree in writing)

MWD may notify AAW tha t MWD elects  to cons truct the  Phase  IB P lant Facilities  (the "MW D

El ecti on") .

3.4.12 Acknowledgments. The  P a rtie s  a cknowle dge  tha t MWD is  not

obliga te d to ma ke  the  MWD Ele ction a nd tha t MWD's  de cis ion to ma ke  the  MWD Ele ction

might depend on various  factors , including MWD's entering into a bulk water treatment services
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agreement with Goodyear as described in Section 3.4.2.4. The Parties further acknowledge and

a gre e  tha t, in light of the  pos s ibility of the  MWD Ele ction, the y ha ve  mutua lly re vie we d a nd

discussed the  design and the  plans and specifica tions perta ining to the  Phase  IA P lant Facilities.

3.4.1.3 AAW De fe rra l_ MWD De fe rra l.  In  light of the  ba s ic  purpos e  of

this  Agre e m e nt a nd to fa c ilita te  the  opportunity for joint de ve lopm e nt of the  P la nt by both

P a rtie s ,  p rio r to  the  da te  s pe c ifie d  in S e ction 3.4.1.1 (a ) AAW  will n o t  its e lf u n d e rta ke

cons truc tion of the  P ha s e  IB P la nt Fa c ilitie s ,  a nd (b) MWD will not unde rta ke  de s ign a nd

development of a  water trea tment plant tha t would compete  with the  P lant.

3.4.1.4 Effe ct of Non-Ele ction. If (i) MW D d o e s  n o t m a ke  th e  MW D

Ele ction on or be fore  the  da te  se t forth in Section 3.4.1.1,  (ii) MWD notifie s  AAW tha t MWD

will not m a ke  the  MWD Ele c tion, or (iii) MWD doe s  not a wa rd a  cons truc tion contra c t for

cons truction of the  P ha se  IB P la nt Fa cilitie s  within one  hundre d e ighty (180) da ys  a lte r ma king

the  MWD Ele ction (or s uch la te r da te  a s  to which the  P a rtie s  ma y a gre e  in writing), (a ) this

Agre e me nt will te rmina te , with the  P a ttie s ' ha ving no fiirthe r rights  or obliga tions  unde r this

Agreement or in connection with the  transactions  contempla ted he reby, (b) AAW will be  entitled

to proce e d with cons truction of the  P ha se  IB P la nt Fa cilitie s , a nd (c) if it so de s ire s , MWD ca n

proceed with undertaddng design and development of a  water trea tment plant tha t would compete

with the  P lant.

3.4.2. Effe c t ofMWD Ele ction. If the  MWD Ele ction is  ma de :

34 .2 .1 Ele ction Docume nts. The  P a rtie s  will p rom ptly e n te r in to  the

Election Documents .

3.4.2.2 Construction of Phase  [B P lant Facilitie s.  MWD will be  e ntitle d to

proceed with cons truction of the  P hase  IB P lant Facilitie s  in a  manne r cons is tent with the  P lant
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Cons truction Coordina tion Agre e me nt, including publicly bidding the  cons truction work a s  a nd

to the  extent required by applicable  law.

3.4.2.3 Role  of AAW. AAW will ha ve  input a nd involve m e nt in MWD's

decis ionmaking a s  to the  des ign and construction of the  P hase  IB P lant Facilitie s  a s  provided in

Section 2.2.2 of the Plant Construction Coordination Agreement:

3.4.2.4 Goodvear, As  p ro v id e d  in Art ic le  V a nd in  the  Te na ncy-in-

Com m on Agre e m e nt,  MWD will be  e ntitle d  to  e nte r in to  a  bulk wa te r tre a tm e nt s e rv ice s

agreement with Goodyear with respect to treatment of non-potable water on behalf of Goodyear.

3.4.2.5 Owne rship of P ha se  IB P la nt Fa cilitie s.  MW D will be  the  owne r

of the  Phase  IB P lant Facilities until the  Joint Conveyance  occurs.

3.5 Comple tion of P ha se  I P la nt Fa cilitie s.  Within s ixty (60) da ys  a lte r the  la te r to

occur of (a) agreement of the  Parties on the  appraised values as described in Section 2.3.1 and (b)

Opera tiona l Acceptance  (or such la te r da te  as to which the  Parties agree  otherwise  in writing), the

P a rtie s  will ca us e  the  following tra ns a c tions  to  occur (a ll of which will be  de e m e d to ha ve

occurred simultaneously unless otherwise  specified).

3.5.1. P rope rw Exchange  and Ground Lease. The  P a rtie s  will cons umma te  the

property exchange and enter into the Ground Lease as described inSection 2.3.

3.5.2. Joint Conveyance.

AAW a nd MWD will conve y by de e d a nd/or bill of sa le  the  P ha se

IA Plant Facilities and the Phase IB Plant Facilities, respectively, to the Joint-Conveyance

Fa cilita tor.

b. Immediately aRea the conveyances described in clause (a), the

Joint-Conveyance  Facilita tor will convey by deed and/or bill of sa le  the  Phase  I P lant Facilitie s  to
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AAW a nd MWD a s  te na nts -in-common, e a ch ha ving a n undivide d inte re s t in such fa cilitie s  of

67.5% and 32.5%, respectively.

3.6 P owe r S upply. The  P a rtie s  a cknowle dge  tha t MWD will be  the  provide r of

e lectrica l power to the  P lant as  provided in Section 3.4 of the  Tenancy-in-Common Agreement.

3.7 Future  P lant Expansions.

3.7.1. Coordination of Future Expansions. The Parties agree to coordinate

pla nning for future  P la nt e xpa ns ions  a nd to e va lua te  joint owne rs hip a rid othe r coope ra tive

arrangements for future Plant expansions.

3.7.2. Re s e rva tion fRights. Each P a rty re ta ins  the  right to unila te ra lly construct

future Plant expansions if a cooperative arrangement cannot be consummated.

3.7.3. R e a llo c a t io n  o f P h a s e  I C o m m o n  F a c ilit ie s  C o s ts . The  P a rtie s

acknowledge  tha t it is  contempla ted tha t a  mutua lly-agreeable  future  P lant expansion would a lso

entail (a) agreement between the Parties on reallocation of construction and other capitalized

costs of Phase  I Common Facilities and (b) payment by one  Party to the  other Party of an amount

associated with that reallocation. In the event of a unilateral future Plant expansion as described

i n Section 3.7.2 (and in the absence of agreement on reallocation 'm the case of an otherwise

m utua lly-a gre e a ble  future  e xpa ns ion), cons truction a nd othe r ca pita lize d cos ts  for P ha s e  I

Common Facilitie s  will be  rea lloca ted a s  follows:

a. The  u de pre cia te d cos ts  for P ha s e  I Com m on Fa cilitie s  will be

rea lloca ted a t comple tion of the  future  P lant expans ion, ba sed on capacity commitments  of the

expanded Plant.
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Rea lloca tion of u deprecia ted cos ts  for P hase  I Common Facilitie s

in conne ction with fllture  P la nt e xpa ns ions  will be  ma de  only with re spe ct to the  firs t 40.0 MGD

of P lant capacity.

In conne ction with the  re a lloca tion a ttributa ble to  s uch a  unila te ra l e xpa ns ion, the re  will be  a

payment by one Party to the other Party of an amount associated with that reallocation, such

payment to be made within sixty (60) days airer Operational Acceptance of the expansion. To

the  extent tha t a  future  P lant expansion increases P lant capacity beyond 40.0 MGD, the re  will be

no rea lloca tion of the  costs of Phase  I Common Facilities with respect to such excess capacity.

3.7.4. P ub lic  Bidd ing. The  P a rtie s  a cknowle dge  tha t,  de pe nding  on  the n

applicable  law, the  des ign and construction of a  iilture  P lant expansion may require  compliance

with laws governing procurement by governmental bodies.
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ARTICLE IV

CANAL WHEELING AGREEMENT

4 .1 Canal Wheeling Agreement. MWD will provide CAP water wheeling services to

AAW in accordance  with the  Cana l Whee ling Agreement.
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ARTICLE V

BULK WHOLESALE TREATMENT SERVICES

5.1 Bulk Whole sa le  Tre a tme nt S e rvice s  for Third P a rtie s. The  P a rtie s  a cknowle dge

tha t,  if the  MWD Ele c tion is  m a de ,  the  provis ion of bulk whole s a le  tre a tm e nt s e rvice s  to

Goodyear, AWC and other third parties by means of the Plant will be governed by Section 3.5

the Tenancy-in-Common Agreement.

5.2 Wheeling through the Beardsley Canal. The Parties acknowledge that, to the

e xte nt Goodye a r, AWC or a ny othe r third-pa rty e ntity de s ire s  to obta in bulk whole sa le  wa te r

treatment services by means of the Plant, such third party will be responsible for entering into a

sepa ra te  whee ling agreement with MWD for the  whee ling of wa te r through the  Cana l so a s  to be

ava ilable  a t the  P lant. The  Partie s  acknowledge  tha t such a  whee ling agreement might be  (but is

not obliga te d to be ) s im ila r to the  Ca na l Whe e ling Agre e me nt. MWD will ne gotia te  in good

faith with any such a third party with respect to such a wheeling agreement.
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ARTICLE VI

INTERIM TREATED-WATER WHEELING SERVICES

6.1 Acknowle dgme nts. The  P a rtie s  de s ire  tha t (a ) AAW provide  inte lim  tre a te d-

wa te r whee ling se rvice s  to Goodyea r, so a s  to fa cilita te  MWD's  de live ry of wa te r firm the  P lant

to Goodye a r, a s  ca pa city in AAW's  dis tribution sys te m pe rmits , if M W D and Goodyea r ente r

into a bulk water treatment services agreement as described in Section 3.4.2.4, and (b) i t  is

anticipated that such wheeling services will be on an interim basis.

6.2 Inte rim Trea ted-Wate r Whee ling S e rvice s  Agreement.  If th e  MW D E le c tio n  is

made and if MWD and Goodyear enter into a bulk water treatment services agreement as

de scribe d in S ection 3.4.2,4, AAW will e nte r into a  inte rim tre a te d-wa te r whe e ling a gre e me nt

with re spe ct to the  provis ion of inte rim tre a te d-wa te r whe e ling se rvice s  by AAW to Goodye a r.

AAW will negotia te  in good fa ith with Goodyear with re spect to such a  whee ling agreement.
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ARTICLE VII

CORPORATION COMMISSION; DISTRICT LANDOWNER CREDIT

7.1 Coope ra tion Be fore  the  Commiss ion. If a nd to the  e xte nt da rt this  Agre e me nt or

the  other Transaction Documents  a re  pertinent to ra te  or other proceedings involving AAW at the

C o m m is s io n ,  MW D will c o o p e ra te  with  AAW  to  s u p p o rt th is  Ag re e m e n t a n d  th e  o th e r

Transaction Documents before  the  Commission.

7.2 Dis tric t La ndowne r Cre dit.  If MWD de s ire s  to  e s ta blis h  a  Dis tric t La ndowne r

Cre dit, AAW will coope ra te  with MWD to de ve lop a  Dis trict La ndowne r Cre dit proce dure  a nd,

if ne ce s sa ry or a ppropria te , s e e k Commiss ion a pprova l of such Dis trict La ndowne r Cre dit or

proce dure .
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ARTICLE viii

AGUA FRIA RIVER WATER

8.1 Equitable  Alloca tion of Agua  Fria  Rive r Wa te r. The  P a rtie s  aclmowledge  tha t the

equitable allocation and delivery of treated Agua Fria River water to lands within the boundaries

of MWD da rt do not re ce ive  dire ct s e rvice  firm MWD a nd tha t re ce ive  pota ble  wa te r s e rvice

from AAW is  desired in the  fuhxre .

8.2 Delivery of Treated Agua Fria River Water. The Parties agree to negotiate in

good fa ith to e s ta blis h the  te rms , conditions  a nd a gre e me nts  unde r which MWD will de live r

trea ted Agua  Fria  Rive r wa te r to AAW.
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ARTICLE IX

GROUNDWATER DELIVERY SERVICES

9.1 Use ofMWD Wells. The Parties acknowledge that the use of MWD groundwater

wells to supply potable water will become increwingly beneficial to MWD lands and AAW

cus tom e rs  a s  la nds  within the  bounda rie s  of MWD urba nize  a nd a s  a g ricultura l us e  of

groundwater declines.

9.2 Regional Solutions. The Parties agree to cooperate to develop the agreements,

policies  and procedures  required to deve lop cos t-e ffective  regiona l solutions  to mee t potable

groundwater demands in the future.

9.3 Re duction of We ll-Drilling. The  P a rtie s  a gre e  to coope ra te  in a n e ffort to

e limina te  or re duce  duplica tion of re quire me nts  with re s pe ct to the  drilling of we lls  for ne w

development.
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ARTICLE X

DEFAULTS; INDEMNIFICATION

10.1 Acknowle dgme nts.

The  Partie s  acknowledge  tha t the  Transaction Documents  e s tablish va ried

re la tionships  be twe e n the  P a rtie s  (such a s  le ssor a nd le sse e , te na nts -in-common, a nd se rvice

provider and customer) and that the transactions contemplated by the Transaction Documents are

interdependent.

The  P a rtie s  filrthe r a cknowle dge  tha t a n ins ta nce  might a rise  in which a

P a rty is  a lleged not to have  prope rly pe rformed its  obliga tions  unde r a  Transaction Document in

some material respect.

The Parties desire to (i) designate certain events that, if adjudged to have

occurre d a nd if uncure d or othe rwise  unre solve d, should be  de e me d ma te ria l a nd to (ii) spe cify

certain consequences associated with such events.

10.2 Events  of De fault. An "Eve nt of De fa ult" will e xis t if a ny of the  following occurs

and is  continuing:

10.2.1. Nonpa yme nt. A P a rty fa ils  to pa y within iiite e n (15) da ys  a fte r re ce ipt of

notice  tha t the  amount payable  unde r any Transaction Document ha s  become  due  and payable

and has not been paid.

10.2.2. Nonpe rformance  of Covenant. A P a rty fa ils  to pe rform  or obs e rve  in a ll

material respects any term contained in any Transaction Document on its part to be performed or

observed and the failure continues unremedied for a period of thirty (30) days after the Party

re ce ive s  from the  othe r P a rty writte n notice  of the  fa ilure  (provide d, howe ve r, the  cure  pe riod

will be  extended if the  fa ilure  cannot reasonably be  remedied by the  P a rty within tha t pe riod and
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the  Party a t a ll times diligently and continuously pursues a  remedy, such extension not to exceed

think (30) days).

10.2.3. Inva lidity. Any of the  Tra nsa ction Docume nts  is  de te rmine d to be  inva lid

or unenforceable  or is  othe rwise  te rmina ted or becomes or is  decla red ine ffective  or inope ra tive

(othe r tha n by e xpira tion of its  initia l te rm), s o a s  to s ubs ta ntia lly de ny a  P a rty the  be ne fits

contemplated by the Transaction Document.

10.3 Re me die s  on Eve nt of De fa ult. If a n Eve nt of De fa ult occurs  a nd is  continuing,

the  no de fa ulting P a rty ma y (but is  not obliga te d to) e xe rcise  the  re me dy or re me die s , if a ny,

s pe c ifie d in  the  pe rtine nt Tra ns a c tion Docum e nt. In addition, unless excluded by such

Tra nsa ction Docume nt, the  no de fa ulting P a rty will (a s  a nd to the extent provide d in S ection

1l.2(d1) have  a ll rights  and remedies  ava ilable  a t law or in equity. The  P a rtie s  acknowledge  and

a gre e  tha t it is  the ir inte ntion tha t, in the  e nforce me nt of the  Tra ns a ction Docume nts , the ir

primary objectives  a re  to a ssure  continued opera tion of the  P lant and the  payment by each Party

o f its  a llo c a b le  p o rtio n s  o f Ma in te n a n c e  a n d  O p e ra tio n s  C o s ts  a n d  R e p la c e m e n t a n d

Improvement Capita l Costs .

10.4 Waive r, Indemnifica tion.

10.4.1. Wa ive r. Each P a rty wa ive s  any cla im it may have  aga ins t the  othe r P oNy

with respect to any loss or liability covered by insurance  proceeds.

10.4.2. Inde mnifica tion.

10.4.2.1 Genera l. E a c h  P a r ty  ("Ir1de11m;itol")  will in d e m n ify ,

defend, protect, save and hold harmless the other Party and its officers, directors, employees and

agents  (collective ly, "In d e m n ity") for, from a nd a ga ins t a ny a nd a ll los se s  a nd lia bilitie s  tha t

ma y a rise  firm or be  ba se d upon a ny injury, a lle ge d injury or de a th to a ny pe rson or da ma ge  to
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property that may occur, or that may be alleged to have occurred, in the course of the

pe rform a nce  of a ny Tra ns a ction Docum e nt by Inde m nity or by a ny of its  contra ctors  or

affilia tes , whether such loss  or liability arises  in connection with a  cla im made by any employee

of Indemnity or by a  third person. Notwiths tanding the  foregoing sentences , this  indemnity does

not apply to the  extent the  loss  and liability is  (a) a ttributable  to negligent, reckless  or intentional

acts of Indemnity, or (b) covered by insurance.

10.4.2.2 Procedures  for Indemnification.

a. No tic e  o f C la im. In d e m n ity w ill p ro m p tly n o tify

Indemnity in writing of any cla im, proceeding or other loss  or liability tha t might give  rise  to any

indemnity obligation hereunder, specifying in reasonable  detail the  nature  thereof and indicating

mc amount (estimated, if necessary) of the damages that have been or may be sust8ned by

Inde m nity. Toge the r with or following  s uch notice , Inde m nity will de live r to Inde m nity

copies of all notices and documents received by Indemnity relating to the claim, proceeding or

other loss  or liability.

Right to De fe nd.  In d e m n ity will have the  right (without

pre judice  to the  right of Indemnity to participa te  a t its  own expense  through counse l of its  own

choos ing) to de fend aga ins t any cla im, proceeding or other los s  or liability a t its  expense  and

through counsel of its  own choos ing and to control such defense , if it gives  written notice  of its

inte ntion to do s o within te n (10) Bus ine s s  Da ys  of its  re ce ipt of the  notice  from Inde mnity,

Indemnity will coopera te  fully in the  de fens e  of any cla im, proceeding or othe r los s  or liability

and will make available  to Indemnity or its  counsel a ll pertinent information under hldemnitee 's

control re la ting the re to. As  long a s  lnde nmitor is  dilige ntly a nd compe te ntly de fe nding the
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cla im, proceeding or othe r loss  or liability, Indemnity will not se ttle  the  cla im, proceeding or

other loss or liability without the  prior written consent of Indemnity.

No Advances. Indemnity M11 not be required to advance

to Indemnity any cos ts , expenses  or othe r amounts  prior to the  fina l re solution of the  cla im,

proceeding or othe r loss  or liability.
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ARTICLE XI

GENERAL PROVISIONS

11.1 Representatives.

11.1.1. Authorized Representatives. Each Par ty wi l l  des ignate a t  l eas t  one

individual officer or employee who will be its representative and will be authorized to act on

b eha l f  o f  t he P a r t y for  a l l  p urp os es  i n  p er formi ng  t he p rov i s i ons  of t h i s  Agreement

( "Representative"). Each Party will also designate an alternate Representative who will serve in

the place of (and with the same authority as) the Representative if the latter is unavailable. A

Party may also designate more than one Representative. The designation may be changed Hom

time to time. The designation must be made in a writing delivered to the other Party.

11.1.2. No Release. Each Party is responsible for the acts or omissions of its

Representative(s). The designation of a Representative by a Party does not release the Party 80m

responsibility for performance of its obligations under this Agreement.

11.2 Dispute Resolution.

a. Scope of Section. This Section governs the resolution of all disputes that

arise under this Agreement.

b. Good Faith Negotiations. A Party that believes a dispute exists under this

Agreement will first refer the dispute to the Representatives for resolution. The Representatives

of each Patty will personally meet and attempt in good faith to resolve the dispute. If the

Representatives cannot resolve the dispute within fifteen (15) days, the matter will be referred to

senior management of the Parties for resolution. If these persons are unable to resolve the

dispute within iifceen (15) days thereafter, a Party that still believes a dispute requires resolution

may avail itself of the provisions of paragraph (c).
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Me dia tion, Arbitra tion a nd Litiga tion.

If a  P a rty s till be lieves  a  dispute  require s  re solution a fte r following

the  procedures  of pa ragraph (b ), tha t P a rty will firs t give  a  de tdle d writte n notice  of dispute  to

the  othe r P a rty se tting forth the  na ture  of the  dispute . The  P a rtie s  will the n, be fore  re sorting to

a rbitra tion or litiga tion, firs t try in good fa ith to se ttle  the  dispute  by me dia tion a dminis te re d by

the  P a rtie s  or, a bse nt a gre e me nt, a  me dia tor a ppointe d by the  pre s iding judge  or the  Arizona

S upe rior Court for Ma xicopa  County a t the  re que s t of a  P a rty. The  m e dia tion will occur in

P hoenix, Arizona . The  media tor must have  substantia l experience  with the  wa te r utility industry.

Any dispute  not re solve d by me dia tion within the  e a rlie r of thirty

(30) da ys  a fte r a ppointme nt of the  me dia tor or s ixty (60) da ys  a fte r the  initia l me e ting of the

Re pre se nta tive s  ma y, on mutua l writte n conse nt of the  P a rtie s , be  submitte d for a nd se ttle d by

binding a rbitra tion adminis te red pursuant to the  Arizona  Uniform Arbitra tion Act be fore  a  s ingle

a rbitra tor agreed to by the  P a rtie s  or, absent agreement, a  media tor appointed by the  pre s iding

judge  of the  Arizona  S upe rior Court for Ma ricopa  County a t the  re que s t of a  P a rty. The

a rbitra tion will occur in P hoenix, Arizona . If the  controve rsy or cla im re la te s  to construction, the

a rbitra tion will (to the  e xte nt not incons is te nt with the  te rns  of this  S e ction) be  conducte d in

accordance with the AAA's Construction Industry Arbitration Rules, otherwise, the AAA's

Com m e rcia l Arbitra tion Rule s  will a pply. In a ny ca s e  the  a rbitra tor mus t ha ve  s ubs ta ntia l

e xpe rie nce  with the  wa te r utility indus try, The  a rbitra tor ha s  no powe r to a me nd or modify this

Agreement. Judgment on the award rendered by the arbitrator may be entered in any court with

jurisdiction. Within think (30) da ys  a ire r the  da te  of the  a rbitra tion a wa rd, a  P a rty ma y se e k to

confirm the  award or may seek to vaca te  and remand, modify or correct the  award (but only on

one  or more  grounds  spe cifie d in the  Fe de ra l Arbitra tion Act or the  Arizona  Uniform Arbitra tion
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Act) in  the U.S . Dis tric t Court for the  Dis tric t of Arizona  if s uch court ha s  juris diction, a cid

otherwise to any state court of record in Maricopa County, Arizona, having jurisdiction.

iii l If the  P a rtie s  do not mutua lly cons e nt to a rbitra te  the  dis pute  a s

provided in subparagraph (ii), a  Party tha t s till be lieves  a  dispute  requires  resolution may ins titute

a n a ction or proce e ding in the  Arizona  s ta te  or fe de ra l court s itting in P hoe nix, Arizona . In

furtherance of the  foregoing sentence:

Ea ch P a rty irre voca bly a nd unconditiona lly s ubmits , for

its e lf a nd its  prope rty, to  the  juris dic tion of the  Arizona  s ta te  a nd federal courts  s itting in

P hoe nix, Arizona , a nd a ny a ppe lla te  court firm a ny the re of in a ny a ction or proce e ding a ris ing

out of or re la ting to the  Tra ns a ction Docume nts , or for re cognition or e nforce me nt of a ny

judgment. All cla ims  in re s pect of any s uch action or proceeding may be  hea rd and de te rmined

in s uch s ta te  or, to the  e xte nt pe rmitte d by la w, in s uch fe de ra l coin. A fina l judgme nt in a ny

s uch action or proceeding will be  conclus ive  and may be  enforced in othe r juris dictions  by s uit

on the  judgment or in any other manner provided by law.

Each Party irrevocably and unconditionally waives, to the

fillle s t e xte nt it ma y le ga lly a nd e ffe ctive ly do s o, a ny obje ction it ma y now or he re a fte r ha ve

rega rding venue  of any s uit, a ction or proceeding a ris ing out of or re la ting to this  Agreement or

any othe r Trans action Documents  in any s ta te  or fede ra l court s itting in Phoenix, Arizona . Each

P a rty irrevocably wa ives , to the  fulle s t extent pe rmitted by law, the  de fens e  of an inconvenient

forum to the maintenance of such action nor proceeding in any such court.

d. Remedies.

The  preceding pa ragraphs  of this  Section a re  intended to s e t forth

the  prima ry proce dure  to re s olve  a ll dis pute s  unde r this  Agre e me nt. It is  e xpe c te d tha t a ll
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dispute s  tha t would tra ditiona lly be  re solva ble  by a  court of la w would be  re solva ble  unde r this

procedure. However, the Parties recognize that certain business relationships could give rise to

the  ne e d for one  or more  of the  P a rtie s  to s e e k (a nd, if the  dispute  ca nnot be  re solve d a fte r

exhaustion of the  process se t forth in paragraph GJ), a  Pa tty will have  the  right to seek) equitable

remedies from a court that were traditionally available from an equity court, such as emergency,

provisional or summary relief; and injunctive relief Immediately following the issuance of any

such equitable  re lie f, the  Partie s  will s tay any furthe r judicia l proceeding pending media tion or (if

the  Parties  have  mutua lly consented to submit the  dispute  to a rbitra tion as  provided in paragraph

(c)(ii)) a rbitra tion of a ll underlying cla ims be tween the  Partie s .

ii. Ce rta in rights  and remedie s  othe rwise  ava ilable  a t law or in equity

may be  limited or prohibited a s  specifica lly provided in this  Agreement or the  othe r Transaction

Docume nts  (including a s  provide d in S e ction 113).  To  the  e xte n t of a ny s uch  lim ita tion  or

prohibition, each P a rty he reby specifica lly wa ives  any such limited or prohibited right or remedy.

Exce pt for a ny limita tions  or prohibitions  re fe rre d to in the  two pre ce ding se nte nce s , nothing

conta ine d in this  pa ra gra ph is  inte nde d to, nor will it, limit or a ffe ct a ny rights  or re me die s  (a t

law, in equity, by statute, or otherwise) of any Party aggrieved as against the other for a breach or

threa tened breach of any provision of this Agreement.

iii , Exce pt a s  othe rwis e  e xpre s s ly provide d in this  Agre e m e nt, (A)

each right and remedy of a Party available under this Agreement will be cumulative and

concurrent, will not be exclusive, and will be in addition to every other right and remedy, and (B)

the exercise, the commencement of the exercise, or the forbearance of the exercise by any Patty

of any one  or more  of such rights  or remedies will not preclude  the  simultaneous or la te r exercise

by such Party of any or a ll of such other rights or remedies.
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iv. If e ithe r P a rty fa ils  to  pe rform a ny of its  obliga tions  unde r this

Agreement (or if any dispute  a rises  be tween the  Parties  eonceming the  meaning or inte rpre ta tion

of a ny provis ion  of th is  Agre e me nt) a nd  the  ma tte r re s u lts  in  a rb itra tion  or in  a  jud ic ia l

proceeding, then the  de faulting Party or the  Pa rty not preva iling in such dispute, as  the case may

be, will pay any and all costs and expenses incurred by the other Party on account of such default

and/or in enforcing or establishing its rights under this Agreement, including court costs and

reasonable attorneys' fees and disbursements. Any such attorneys' fees and other expenses

incurred by e ithe r Pa rty in enforcing an award or judgment in its  favor under this  Agreement will

be  re cove ra ble  s e pa ra te ly Hom a nd in a ddition to a ny othe r a mount include d in s uch a wa rd or

judgment. Such a ttorneys ' fee s  obliga tion is  intended to be  s eve rable  from the  othe r provis ions

of this Agreement and to survive and not be merged into any such award or judgment.

11.3 Force  Ma je ure. No P a rty will be  lia ble  to  a nothe r P a rty for fa ilure , de fa ult or

de lay in pe rforming any of its  obliga tions  unde r this  Agreement, if s uch fa ilure , de fault or de lay

is  due  re s ult of any caus e  or event not within the  control of the  P a rty having the  obliga tion and

which, by the  exercise  of reasonable  diligence , such Party is  unable  to prevent or mitiga te  (such a

cause or event being "Force Maieure"). Force Majeuxe does not include changes in local, state,

na tiona l or inte rna tiona l ge ne ra l e conomic conditions . A P a rty's  fa ilure , de fa ult or de la y in

pe rforma nce  will be  e xcus e d only for a s  long a s  s uch ca us e  or e ve nt is  pre s e nt. If a  Force

Majeure occurs, the Parties will proceed with diligence to do what is reasonable and necessary so

tha t e a ch P a rty ma y pe rform its  obliga tions  unde r this  Agre e me nt. The  P a rtie s  will not in a ny

event incur any liability to one another or to any other person for consequential or any other

da ma ge s  tha t ma y re s ult lion de la ys  in  initia ting s e rvice , or from inte mlptions  in  or othe r

malfunctions of service, based on the foregoing circumstances.
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11.4 Assignment. This Agreement may not be assigned by a Party without the consent

of the  othe r P a rty, which consent will not be  unreasonably withhe ld. Any a ttempted a ss ignment,

transfe r, conveyance , encumbrance , mortgage , lien, pledge  or othe r disposition in contravention

of this  S e ction will be  null a nd void a nd of no furthe r force  or e ffe c t.  Notwiths ta nding the

foregoing, (a ) a  Party may make  a  colla te ra l assigamnent of its  rights under this  Agreement to any

le nde r of s uch P a rty, a nd s uch rights  ma y be  s ubs e que ntly a s s igne d in conne ction with the

enforcement of any rights in and to such collateral, and (b) a Party may assign and delegate its

rights  a nd obliga tions  unde r this  Agre e me nt to a  pe rson who a cquire s  subs ta ntia lly a ll of the

assets of a Party.

11.5 Notice s. Exce pt a s  othe rwise  spe cifie d in this  Agre e me nt, a ny notice , de ma nd,

reques t or othe r communica tion required or authorized by this  Agreement to be  given in writing

to a  P a rty mus t be  e ithe r (a ) pe rs ona lly de live re d, (b) ma ile d by re gis te re d or ce rtifie d ma il

(return receipt requested), postage prepaid, (c) sent by overnight express carrier, or (d) sent by

telecopy or electronic mail, in each case at the following address:

To MWD addressed a s  follows:

For pe rsona l de live ry:

Maricopa  County Municipa l Wa te r Conse rva tion Dis trict Number One
14825 West Grand Avenue
S urprise , Arizona  85374

For ma il de live ry:

Maricopa County Municipal Water Conservation District Number One
Attn: James Sweeney, General Manager
P.O. Box 900
Waddell, Arizona 85355-0900
email: ji1ns@mwdaz.co1n
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With a  copy to :

Ryle y, Ca rlock & Apple white , P .A.
Atte ntion: S he ryl A. S we e ne y, Esq.
One  North Centra l Avenue , Suite  1200
P hoenix, Arizona  85004-4417
ema il: ssweeney@rca law.com

or to such othe r addre ss  a s  MWD may advise  AAW in writing, and to AAW a t:

Arizona -American Wate r Company
Attn: P a ul Tows le y, P re s ide nt
19820 North 7th S tree t, Suite  201
P hoe nix, Arizona  85024
e ma il: P a ul.Townsle y@ a mwa te r.com

With a  copy to :
Arizona -American Wa te r Company
Attn: Canis  Gleeson, Esq., Gene ra l Counse l
303 H S tree t, Suite  250
Chula  Vis ta , Ca lifornia  91910
email: Ca rrie .Gleeson@amwate r.com

With a  copy to :

Ga llaghe r & Kennedy, P .A.
Attn: Te re nce  W. Thompson, Esq.
2575 East Camelback Road
P hoe nix, Arizona  85016
e ma il: twt@ gkne t.com

or to such other address as AAW may advise MWD in writing. The designation of such person

and/or address may be changed at any time by either Party upon written notice given under this

S ection. A11 notice s , demands , requests  or othe r communica tions  sent pursuant to this  S ection

will be  deemed rece ived (i) if pe rsona lly de live red, on the  Business  Day of de live ry, (ii) if sent by

te lecopy or e lectronic ma il be fore  noon (12:00 p.m.) P hoenix time , on the  day sent if a  Business

Day or, if such day is not a Business Day or if sent after noon (12:00 pm.) Phoenix time, on the

next Business Day, (i i i ) i f sent by overnight express carrier, on the next Business Day
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immedia te ly following the  day sent, or (iv) if sent by regis te red or ce rtified ma il, on the  ea rlie r of

the  third Bus ine ss  Da y a lte r the  da y se nt or whe n a ctua lly re ce ive d. Any notice  by te le copy or

e le ctronic  ma il will be  followe d by de live ry on the  ne xt Bus ine s s  Da y by ove rnight e xpre s s

carrie r or by hand.

11.6 Entire  Agreement, Exhibits.

11.6.1.Entire Agreement. Subject to the following sentence, this Agreement

(including a ll exhibits  and any othe r a tta chments) cons titute s  the  entire  unde rs tanding be tween

the Parties regarding the subject matter of this Agreement, supersedes any and all previous

discussions, communications and understandings between the Parties (including any letter of

inte nt or me mora ndum of unde rs ta nding) re ga rding the  subje ct ma tte r of this  Agre e me nt. The

P a rtie s  a cknowle dge , howe ve r, tha t this  Agre e me nt is  one  of the  Tra nsa ction Docume nts , a nd

will, to the extent necessary, be constnxed in such a manner as may be necessary to give meaning

to the larger transaction collectively contemplated by all of the Transaction Documents. None of

the  Partie s  has ente red into this  Agreement in re liance  upon any ora l or written representa tion or

informa tion provided by any othe r P a rty. This  Agreement is  binding on and inures  to the  bene fit

of the Parties and (subject to Section 11.4 regarding assignment) their respective successors and

a s s igns .

11.6.2. Exhibits.  All e xh ib its and othe r a tta chments  re fe rred to and a ttached to

this  Agre e me nt a re  incorpora te d into this  Agre e me nt by re fe re nce  a nd a re  ma de  a  pa rt he re of

Attachments (if any) not completeat the effective date of this Agreement will be added as they

are completed by written amendment, signed by each Party. Each attachment that is completed

or modified by a subsequent amendment will note on its face the date and number of that

amendment.
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11.63 . P ushe r Assurances. If a  P a rty de te rmines  in its  re a sonable  discre tion tha t

any further instruments, assurances or other things are necessary or desirable to carry out the

terms of this Agreement, the other Party will execute and deliver all instruments and assurances

and do all things reasonably necessary or desirable to cony out the terms of this Agreement,

including us ing its  be s t e fforts  to ne gotia te  a nd e nte r into a ny a gre e me nts  tha t ma y be come

necessary and appropriate .

11.7 No Wa ive r. The  fa ilure  of a  P a rty to e nforce  a t a ny time  a ny of the  provis ions  of

this  Agreement (or to require  a t any time  performance  by the  other Party of any of its  provisions)

is  not to be  construed a s  a  wa ive r of such provis ions  and does  not in any way a ffect the  va lidity

of this  Agreement or the  right of such Party to enforce  any provision.

11.8 Ame ndme nt. Modifica tion or Wa ive r. An a me ndme nt, modifica tion or wa ive r of

all or any part of this Agreement is not valid unless it is reduced to a written agreement executed

by both Parties.

11.9 Governing Law and Interpretation.

11.9.1. G ove rn ing  La w. Th e  la ws  o f t h e  S t a t e  o f Ar iz o n a  g o v e rn  t h e

inte rpre ta tion and performance  of this  Agreement,

11 .92 . De scriptive  He a dings. The  de s criptive  ca ptions  a nd he a dings  of the

paragraphs of this Agreement are for convenience only and will not control or affect the meaning

or construction of any provis ions of this  Agreement.

11.10 Countexpalts. This  Agreement may be  s igned in counte rpa rts , e ach of which will

be deemed to be an original, and all such counterparts will be deemed one and the same

instrument. The  page  on which any Party has executed any counte rmaN hereof may be  removed
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a nd a tta che d to a ny othe r counte rpa rt he re of Any counte rpa rt he re of to which is  a tta che d the

signa tures  of a ll the  Partie s  will constitute  an origina l of this  Agreement.

11.11 No Third P a rtv Be ne ficia rie s. Nothing in this  Agre e me nt, e xpre s s  or implie d, is

intended to confe r any rights  or remedie s  unde r or by rea son of this  Agreement on any pe rsons

othe r tha n the  P a rtie s . Nothing in  th is  Agre e m e nt is  in te nde d to  re lie ve  or d is cha rge  the

obliga tion or liability of any third pe rson to any P a rty. This  Agreement does  not crea te  any duty,

liability or s tandard of care  to any person who is  not a  Party.

11.12 Re la tionship of P a rtie s. Ea ch P a rty is  a n inde pe nde nt e ntity. This  Agre e me nt will

not constitute either Party as the agent of the other Party, except as otherwise expressly provided

in this  Agre e me nt. This  Agre e me nt will not cons titute  the  P a rtie s  a s  pa rtne rs  or joint ve ntnxe rs

(or a s  co-owne rs  of a  bus ine ss  e ntity) for common la w purpose s , fe de ra l, s ta te  or loca l income

tax purposes, or otherwise. The Parties will not conduct business under a common name,

execute an agreement identifying any or all of them as partners, shareholders or members of a

bus ine ss  e ntity, or othe nvise  hold out the ir co-owne rship of the  P la nt a s  a  pa rtne rship or othe r

form of bus ine ss  entity (nor will the  P a rtie s  hold themse lve s  out a s  pa ;rt11e rs , sha reholde rs , or

members of a business entity).

11.13 Computa tion of Time. If the  time  for pe rforma nce  of a ny obliga tion unde r this

Agre e m e nt e xpire s  on a  da y tha t is  not a  Bus ine s s  Da y, the  tim e  for pe rform a nce  will be

extended to the next succeeding Business Day. In computing any period of time prescribed or

a llowe d unde r this  Agre e me nt, the  da y of the  a ct, e ve nt or de fa ult from which the  de s igna te d

penlod of time begins to run is included. Weekend and holidays are also included.

11.14 No P a rt the  Dra fte r. This  Agre e me nt is  the  product of ne gotia tion be twe e n the

P artie s . No Party is  deemed the  drafte r of this Agreement.
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11.15 Inte re s t on La te  P a yme nts. Exce pt a s  othe rwise  provide d he re in, a ll pa yme nts

under this  Agreement tha t a re  not pa id within thirty (30) days  of the  due  da te  of the  payment will

accrue  inte rest thereon a t the  Prime Rate  plus two percent (2%) per annum, compounded monthly

from the  due  da te  of the  payment until the  amount is  pa id.

11.16 Time Is of the  Essence. Time  is  of the  e ssence  of this  Agreement.

11.17 No Bus ine ss  Opportunitie s. Ea ch P a rty unde rs ta nds  tha t the  othe r P a rty a nd its

a ffilia te s  may be  inte re s ted, directly or indirectly, in va rious  othe r bus inesse s  and unde rtakings .

Except a s provided in this  Agre e me nt a nd the  othe r Tra nsa ction Docume nts , a ny P a rty a nd its

a ffilia te s  ma y conduct a ny bus ine s s  or a ctivity wha ts oe ve r without a ny a ccounta bility to a ny

othe r P a rty, even if such business  or activity compe te s  with the  P lant. This  Agreement does  not

prejudice the respective rights of any Party (or any affiliate thereof) to enter to and maintain any

such othe r inte re s ts  a nd a ctivitie s  a nd to re ce ive  a nd e njoy profits  or compe nsa tion the re for.

Each P anty he reby acknowledges  and agree s  tha t it doe s  not and will not have  any right of any

nature whatsoever to share or participate in such other interests or activities of any other Party (or

a ffilia te  the re of). If a t a ny time  due  to ba nkruptcy or for a ny re a son wha tsoe ve r, a ny inte re s t in

the  P lant tha t is  a  supe rior or subordina te  inte re s t to tha t of the  P a rtie s  (including any lea sehold

inte re s t) is  a va ila ble  by a uction, public or priva te  sa le  or the se , any P a rty, without the  othe r

P a rty, ma y purs ue  the  a cquis ition 011 or a ny s uch othe r ma tte r a s  to, a ny s uch s upe rior or

subordinate interest without any duty or obligation of any nature whatsoever to the other Party.

11.18 S epa rability. If a ny provis ion of this  Agre e me nt or the  a pplica tion the re of will

be invalid or unenforceable to any extent for any reason whatsoever, the remainder of this

Agre e me nt a nd the  a pplica tion the re of will not be  a ffe cte d the re by a nd will be  re forme d a nd

enforced to the  grea test extent permitted by law or equity.
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11.19 S igna tory Wa rra nty.  Ea ch individua l e xe cuting dis  Agre e m e nt on be ha lf of a

P a rty wa rra nts  tha t such individua l is  duly a uthorize d to e xe cute  this  Agre e me nt on be ha lf of

such Party in accordance with authority granted under the governing documents of such Party,

tha t a ll conditions to the  exercise  of tha t authority have  been sa tisfied, and tha t this  Agreement is

binding on such Party in accordance  with its  te rms.

IN WITNESS WHEREOF, the  Parties here to have  executed this  Agreement as of the  da te

firs t above  written.

MARICO P A CO UNTY MUNICIP AL W ATER
CONS ERVATION DIS TRICT NUMBER
ONE, an Arizona  municipa l corpora tion and
politica l subdivis ion of the  S ta te  of Arizona

By:
Its: 3p;.IQ.q_4, .m

ARIZO NA-AME RICAN W ATE R CO MP ANY,
an Arizona  corpora tion

By:
Its:
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the date

first above written.

MARICOPA COUNTY MUNICIPAL WATER
CONSERVATION DISTRICT NUMBER
ONE, an Arizona municipal corporation and
political subdivision of the State of Arizona

By:
Its:

ARIZONA-AMERICAN WATER COMPANY,
an Arizona corporation

By:
Its: P¢¢AID 'L 14
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EXHIBIT A

DEFINITIONS

"AAA" means the American Arbitration Association.

"AAW" means Arizona-American Wate r Company, an Arizona  corpora tion.

"AAW Ca pita lize d Inte re s t Cos t" m e a ns  the  s um  of the  AAW Month ly Ca pita lize d

Interest Charge  amounts.

"AAW Cons truction Ma na ge m e nt Fe e" m e a ns  th re e  pe rc e n t (3%) o f the  P ha s e  IA

Construction Costs .

"AAW Monthly Ca pita lize d Inte re s t Cha rge " me a ns  the  Monthly Ca pita lize d Inte re s t

Ra te  multiplied by the  sum of:

a. The  Phase  IA Constnlction Costs  incurred through the  end of the  ca lendar

month preceding the  ca lenda r month for which the  AAW Monthly Capita lized Inte re s t Cha rge  is

being calculated,

The  AAW Cons truc tion Ma na ge m e nt Fe e  a pplica ble  to  the  P ha s e  IA

Construction Costs incurred through the end of the calendar month preceding the calendar monde

for which the  AAW Monthly Capita lized Inte re s t Cha rge  is  be ing ca lcula ted

The  s um  of a ll AAW  Month ly Ca p ita liz e d  In te re s t Cha rge  a m oun ts

ca lcula te d for a ll ca le nda r months  pre ce ding the  ca le nda r month for which the  AAW Monthly

Capita lized Interest Charge  is  be ing ca lcula ted.

"ADEQ" means the Arizona Department of Environmental Quality.

"AFUDC Rate" means the annual late for allowance for iimds used during construction

a s  a pprove d for use  by AAW by orde r of the  Commiss ion, or, in the  a bse nce  of a n a pprove d
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a nnua l a llowa nce  for funds  us e d during cons truction ra te , the  AAW we ighte d a nnua l cos t of

capita l approved for ra te-making pLu'poses by order of the  Commission.

"AWC" means the Arizona Water Company, an Arizona corporation.

"Adminis tra tive  a nd Ove rhe a d Cha rge s " m e a ns  a n  a m ount in te nde d  to  s e rve  a s  a

re imbursement for costs  and expenses associa ted with management, opera tion, replacement and

improve me nt of the  P la nt tha t a re  not re a dily susce ptible  to qua ntifica tion or a lloca tion. The

Adminis tra tive  and Overhead Charges  will be  ca lcula ted a s  follows: Fifteen pe rcent (15%) of a ll

of the  following:

Fixed Maintenance and Operations Costs.

Variable Maintenance and Operations Costs.

"a ffilia te " means any pe rson (othe r than an individua l) tha t directly or indirectly controls ,

is  controlle d  by,  or is  unde r com m on control with ,  a nothe r pe rs on. For purpos e s  of th is

de finition, "control" means  posse ss ion, directly or indirectly, of the  power to direct or cause  the

direction of the management and policies of a person, whether by contract or otherwise.

"A,~;reement," as used in the  phrase  "this  Agreement," re fe rs to the  Transaction Document

in which the  phrase  appears , For example , when used in the  Joint Deve lopment Agreement, "this

Agreement" means the Joint Development Agreement.

"assigned" includes any collateral assignment or other encumbrance of an intelest in this

Agreement, but excludes any change in control of a Party and also excludes any assignment by

opera tion of law in connection with the  merger or consolida tion of a  Pa rty.

"Business Day" means a day other than a Saturday, Sunday or legal holiday in the State of

Arizona .

"CAP" means Central Arizona Project.
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"Ca na l" means the  Beardsley Cana] opera ted by MWD.

"Ca na l Whe e ling Agre e me nt" me a ns  the  S e cond P riority a nd Third P riority Nondis trict

Water Wheeling and Exchange  Agreement da ted as of June  27, 2005, be tween MWD and AAW ,

including a ll exhibits  and other a ttachments, as  amended from time to time.

"c la im " inc lude s  c la im ,  de m a nd ,  a c tion , la ws uit, a rbitra tion,  re gula tory m a tte r,

investigation, subpoena, heading, proceeding, action, cause of action, cross-action, remedy or

a lle ga tion (including a  re que s t for provis ions  or e quita ble  re me die s  or othe r inte rim re lie f, a

re que s t for de cla ra tion of rights  or obliga tions , a sse rtion of is sue s  a s  to the  a rbitra bility of a ny

m a tte r,  a nd a ny a ppe a l,  re vie w or writ),  whe the r pe nding or thre a te ne d, whe the r ba s e d on

contract, quasi-contract, promissory e s toppa l, tort, common law, equitable  or othe r principle s  or

law, whe the r a t law, in equity or othe rwise , whe the r civil, crimina l, adminis tra tive , inves tiga tive

or othe rwise , whe the r or a ris ing firm a ctive  or pa ss ive  ne glige nce , s trict lia bility or othe rwise ,

a nd whe the r or not curre ntly re cognize d by la w. The  te rm "cla im" include s  a ll e le me nts  of a ny

of the foregoing matters.

"Commiss ion" means the  Arizona  Corpora tion Commission.

"Construction Easement" means the Construction Easement to be entered into between

AAW and MWD, including all exhibits and other attachments, substantially in the form attached

as Exhibit E. as  amended firm time  to time .

"dispute " include s  a ny cla im, controve rsy, disa gre e me nt or othe r dispute , including a ny

cla im, controversy, disagreement or other dispute  (including a  request for provisiona l remedies or

other inte rim re lie f, a  request for decla ra tion of rights  or obliga tions, and asse rtion of issues as  to

the  a rbitrability of any matte r) re la ting to any breach, enforcement, inte rpre ta tion or othe r a spect
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of this  Agre e me nt (including a lle ge d mis re pre s e nta tion re ga rding this  Agre e me nt), whe the r

arising under contract, statute, tort or otherwise.

"Dis trict La ndowne r Cre dit" me a ns  a  fina ncia l or othe r be ne fit (whe the r in the  font of a

ne ga tive  ra te  surcha rge , wa te r-bill cre dit, or othe rwise ) provide d by MWD dire ctly or indire ctly

to its  landowners , individua lly or collective ly.

"Election Documents" means a ll of the  following documents :

Construction Easement.

Tenancy-in-Common Agreement.

Plant Construction Coordination Agreement.

Plant Management and Opera tions Agreement.

"Environmental Law" means laws, regulations, standards, requirements, ordinances,

policie s , guide lines , orde rs , approva ls , notice s , pe rmits  or directive s , or pa rts  the reof pe rta ining

to e nvironme nta l or occupa tiona l he a lth a nd s a fe ty ma tte rs , in e ffe ct a s  of the  da te  of this

Agre e m e nt,  inc luding la ws  a nd re gula tions  re la ting to  re le a s e s  or thre a te ne d re le a s e s  of

Hazardous Substances, or otherwise relating to the manufacture, processing, distribution, use,

trea tment, s torage , disposa l, transport or handling of Hazardous Substances perta ining to the  S ite

and the ownership and operation of the Plant and the conduct of its business.

"Event of Default" has the meaning set forth in Section 10.2.

"Exchanged Land" means the  rea l property transfe rred by MWD to AAW in exchange  for

the Site transferred by AAW to MWD, all pursuant to the PropeNd Exchange Agreement, as

described in Section 2.3.2.1.

"Fina l Acce pta nce " e xis ts  with re spe ct to e a ch portion of the  P ha se  IA P la nt Fa cilitie s

a nd the  P ha se  IB P la nt Fa cilitie s  whe n (a ) the  punch-lis t ite ms  tha t we re  not comple te d a t the
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time  of Ope ra tiona l Acce pta nce  ha ve  be e n comple te d, (b) te s ting of s uch portion ha s  be e n

comple te d, (c) fina l gra ding a nd a djus tme nts  ha ve  be e n comple te d, (d) a s -built pla ns  for such

portion in full-s ize  Myla r fonna t have been submitted to MWD, AAW and the  Manage r/Opera tor

(unle ss  MWD, AAW a nd the  Ma na ge r/ope ra tor a gre e  to e le ctronic da ta  forma t, ha lf-s ize  bond

copies  and/or othe r media ), which plans  (i) have  been ce rtified a s  to correctness  by an enginee r

registered in the State of Arizona, (ii) show the location, sizes and construction details of all of

such portion, a nd (iii) provide  a ll othe r informa tion re quire d by the  Commiss ion a nd a ll othe r

regulatory authorities, (e) releases of mechanics' and materialman's lien claims with respect to

a ll a spe cts  of cons truction of such portion (or e vide nce  tha t AAW or MWD, a s  a pplica ble , is

diligently contesting any such lien and has obta ined bonds and taken such other action as may be

required pursuant to applicable  law to remove  such lien a s  an encumbrance  aga inst the  a ffected

prope rty) ha s  be e n provide d to MWD, AAW a nd the  Ma na ge r/Ope ra tor, a nd (1) a ll contra cts

with contractors  have  been iixlly pe rformed or othe rwise  sa tisfied and discharged, including fina l

payment of any amounts owed or owing under such contracts and resolution of any pending

dispute s  a ris ing unde r such contra cts . F ina l Acce pta nce  is  s ubs e que nt to  (a nd thus  is  not

synonymous with) Opera tiona l Acceptance .

"Fixe d Ma inte na nce  a nd Ope ra tions  Cos ts " me a ns  Ma inte na nce  a nd Ope ra tions  Cos ts

tha t a re  not Va ria ble  Ma na ge me nt Ope ra tions  Cos ts . Exa mple s  of F ixe d Ma inte na nce  a nd

Ope ra tions  Cos ts  include  P la nt la bor a nd ove rhe a d cos ts  of the  Ma na ge r/Ope ra tor (including

pension and othe r bene fit costs  a ssocia ted with such labor costs), P lant vehicle  expenses , P lant

office and laboratory expenses, maintenance expenses, leases, insurance and taxes.

"Force  Ma je ure "has the  meaning se t forth in Section 11.3.

"Goodyear" means the City of Goodyear, an Arizona municipal corporation.
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"Ground Lease" means the Lease to be entered into between MWD and AAW, including

all exhibits and other attachments, substantially in the form attached as Exhibit J as amended

Hom time  to time .

"he re in," "hereinaf'cer, " "he re of" and "he re unde r" re fe r to this  Agreement a s  a  whole  and

not me re ly to a  subdivis ion in which such words  a ppe a r, unle ss  the  conte xt othe rwise  re quire s .

The  s ingula r will include  the  plura l, a nd the  ma s culine  ge nde r will include  the  fe minine  a nd

neuter, and vice  versa , unless the  context otherwise  requires.

"include s " and "inc luding" de note  a  pa rtia l de finition, by wa y of illus tra tion a nd not by

wa y of limita tion.

"In d e m n ity" has the  meaning se t forth in Section 10.4.2.

"In d e m n ity" has the  meaning se t forth in Section 10.4.2.

"Insura nce "has the  meaning se t forth in Exhibit K.

"J oint Conve ya nce " me a ns  the  conve ya nce  of the  P ha se  I P la nt Fa cilitie s  to MWD a nd

AAW as described in Section 3.5.2(b).

"J oint-Conve ya nce  Fa cilita tor" me a ns  a n e scrow a ge nt, title  compa ny or othe r pe rson

who is mutually acceptable to the Parties and who is to serve as the grantee and grantor in

connection with the transactions described in Section 3.5.2.

"Joint Development Agreement" means the Joint Development Agreement dated as of

Nove mbe r 15, 2007, be twe e n MWD a nd AAW, including a ll e xhibits  a nd othe r a tta chme nts , a s

amended Hom time to time.

"knowledge" means a Party's actual knowledge without filrther inquiry.

"La nd Excha nge  Are a " me a ns  the  re a l prope rty some time s  re fe rre d to a s  "P a rce l 8 o f

Zanjero Trails," comprising approximately 74.8 acres and located at the northeast comer of
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Ca ctus  Roa d a nd the  P e rryville  Roa d a lignme nt in Ma ricopa  County, Arizona  a s  de picte d in

Exhibit D.

"la w" in c lu d e s  s ta tu te ,  ru le ,  re g u la tio n ,  c o m m o n  la w,  e q u ita b le  p rin c ip le ,  a n d

administra tive , a rbitra l or judicia l decree , order, judgment, award or other decision.

"los s e s  a nd lia bilitie s " include s  lia bilitie s , los se s , cla ims , ha nd, ca sua ltie s , da ma ge s ,

fines, penalties, fees (including attorneys' and consultants' fees and costs), costs (including court

costs), expenses (including investigation expenses), judgments, awards, decrees, amounts paid in

se ttlement or compromise  (to the  extent pa id in accordance  with Section 10.4.2.2, if a pplica ble ),

encumbrances, liens, taxes, interest, and other detriments.

"MG D" means million ga llons pe r day.

"MW D" me a ns  the  Ma ricopa  County Municipa l Wa te r Cons e rva tion Dis trict Numbe r

One , a  politica l subdivis ion of the  S ta te  ofAlizona .

"MWD Bulk Water Treatment Services Agreement" means a Bulk Water Treatment

S e rvice s  Agre e me nt be twe e n MWD a nd a ny othe r pe rs on (including Goodye a r) in the  form

a tta che d a s E xh ib it  L. It is  a c lm owle dge d  tha t the  c om ple tion  o f b la nks  a nd  va ria b le

p la ce holde rs  in  the  fo rm ,  the  a tta chm e nt o f e xh ib its  con te m pla te d  by the  fo rm ,  a nd  the

modifica tion of recita ls  to re flect future  expansions  will not cause  an agreement to be  othe r than

in the form attached asExhibit L.

"MWD Capitalized Interest Cost" means the son of  the MWD Monthly Capitalized

Interest Charge  amounts.

"MWD Construction Management Fee" means three  percent (3%) of the  Phase  IB Project

Costs.
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"MWD Ele c tion" means  the  e lection of MWD to cons truct the  P has e  IB P lant Facilitie s

as  described in Section 3.4.1.1.

"M WD Monthlv Ca pita lize d Inte re s t Cha rge " me a ns  the  Monthly Ca pita lize d Inte re s t

Ra te  multiplied by the  sum of:

a. The Phase  IB Project Cos ts  incurred through the  end of the  ca lendar month

preceding the  ca lenda r month for which the  MWD Monthly Capita lized Inte re s t Cha rge  is  be ing

calcula ted.

The  MWD Cons truction Ma na ge me nt Fe e  a pplica ble  to the  P ha s e  IB

Project Cos ts  incurred through the  end of the  ca lenda r month preceding the  ca lenda r month for

which the MWD Monthly Capita lized Interes t Charge  is  be ing ca lcula ted.

c. The  s um of a ll MWD Month ly Ca pita lize d  In te re s t Cha rge  a mounts

ca lcula te d for a ll ca le nda r months  pre ce ding the  ca le nda r month for which the  MWD Monthly

Capita lized Inte res t Chase  is  be ing ca lcula ted.

"MWD Us e r" means  a  pe rs on (including Goodyear) who has  ente red into an MWD Bulk

Trea tment Se rvices  Agreement with MWD.

"Maintenance  and Opera tions  Cos ts" me a ns  a ll of the  following:

Fixed Maintenance  and Opera tions  Cos ts .

Variable  Maintenance  and Opera tions  Cos ts .

c. Admjnistmtive and Overhead Charges.

"Manager/Operator" means the manager and operator of Plant, whether pursuant to the

Plant Management and Operations Agreement or other agreement or arrangement. Pursuant to

the  P lant Management and Opera tions  Agreement, the  initia l Manager/Opera tor is  AAW.
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"Ma te ria l Adve rse  Eve nt" ha s  the  meaning se t forth in S ection 4.2.1 of due  Tenancy-in-

Common Agreement.

"Monthlv Ca pita lize d Inte re s t Ra te " m e a ns  one -twe liih  (1/12) of the  AFUDC Ra te  in

e ffe c t on  the  la s t da y of the  ca le nda r m onth  for which  a  ca lcula tion  of the  AAW Monthly

Capita lized Inte rest Charge  or MWD Capita lized Inte rest Charge  is  be ing made .

"NARUC Uniform S ys te m of Accounts " means the  uniform system of accounts for Class

A wa te r utilitie s  a pprove d by the  Na tiona l As s ocia tion of Re gula tory Utility Commis s ione rs

(NARUC) in 1996, a s  a me nde d firm time  to time .

"Ope ra tiona l Acce pta nce " e xis ts  with  re s pe c t to  e a ch portion of the  P ha s e  IA P la nt

Fa cilitie s  a nd the  P ha se  IB P la nt Fa cilitie s  whe n (a ) a ll e ngine e ring a nd cons truction pla ns  a nd

spe cifica tions  pe rta ining to tha t portion ha ve  be e n re ce ive d by the  Ma na ge r/Ope ra tor, a nd (b)

constriction of tha t portion has  been substantia lly comple ted in accordance  with the  construction

plans and specifications. For purposes of clause (b) of the preceding sentence, "substantially

comple ted" means construction and successful te sting of tha t portion (except for the  exis tence  of

minor punch~lis t items tha t remain to be  comple ted by contractors  and subcontractors), provided

tha t the  po rtion  is  s u ffic ie n tly c om ple te  in  a c c o rda nc e  with  the  c ons truc tion  p la ns  a nd

s pe c ific a tions  s o  tha t the  portion  ca n  be  u tiliz e d  fo r its  in te nde d  purpos e . Opera tiona l

Acceptance  is  prior in time  to (and thus is  not synonymous with) Fina l Acceptance .

"Owne rship Inte re s t" means a  Pa rty's  re spective  tenant-in-common ownership inte res t in

the Plant. The Ownership Interest is expressed as a percentage and, as such, also serves as a

basis for allocating various costs and other amounts as provided in the Transaction Documents.

The  Owne rship Inte re s t initia lly is  ca lcula te d by re fe re nce  to P ha se  I P la nt Ca pa city a nd the

portion the reof deemed a lloca ted be tween the  Pa rtie s . On execution of the  Tenancy-in-Common
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Agreement, based on the  Phase I Plant Capacity of 20.0 MGD, the  initia l Ownership Interests

a re :

P a rty Allocated MGD Ownership Inte re s t

MW D 6.5 32.5%

AAW 13.5 67.5%

Tota l 20.0 100.0%

The  P a rtie s  a cknowle dge  tha t a  future  re s tora tion or e xpa ns ion of the  P la nt ma y re sult in a n

adjustment of the  Ownership Interests and that it is  not possible  to predict a t this time whether

(or to what extent) such an adjustment would be necessary.

"Parties"means MWD and AAW.

"person"means an individual or an entity. For purposes of this definition, "entity" means

a corporation, association, company, business trust, trust, estate, partnership, joint venture, two or

more persons having a joint or common economic interest, any person other than an individual,

and any governmental body.

"P hase  I Common Facilitie s"means facilities intended to support P lant capacity in excess

oldie  initia l Phase  I Plant Capacity of 20 MGD, including:

a. Adminis tra tion building, which has  been s ized to facilita te  80.0 MGD of

capacity.

Site work, which has been sized to facilitate capacity of 80.0 MGD.

c. Raw water handling and storage facilities, which have been sized to

facilita te  capacity of 40.0 MG D.

d. Wastewater clarifiers, which have been sized to facilitate  capacity of 40.0

MGD.
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e. Drying beds, which have been sized to facilitate capacity of 30.0 MGD.

f. Finis he d wa te r re s e rvoir a nd pump s ta tion, which ha ve  be e n s ize d to

facilita te  capacity of 40.0 MGD.

"P ha s e  I Cons truction Cos ts " me a ns  the  s um of the  P ha s e  IA Cons truction Cos ts , the

AAW Cons truction Management Fee , the  AAW Capita lized Inte re s t Cos t, the  P has e  IB P roject

Cos ts , the  MWD Cons truction Management Fee , and the  MWD Capita lized Inte res t Cos t.

"Phase I Development Costs" means the fol lowing costs paid or incurred by AAW

perta ining to des ign, engineering, permitting and development of the  Phase  I P lant Facilities :

3. Engineering costs.

b. Permitting cos ts .

c. La b o r a n d  re a s o n a b le  o ve rh e a d  o f AAW fo r p re lim in a ry d e s ig n ,

engineering and project management.

d. Legal costs related to permitting and contracting.

Ca pita lize d inte re s t on the  fore going cos ts , which will be  compounde d

monthly a t one -twe lfth (1/12) of the  AFUDC Ra te .

Phase I Development Costs excludes Phase IA Construction Costs and legal, consulting and

othe r profe s s iona l a dvis ory cos ts  (a s  we ll a s  la bor a nd ove rhe a d of AAW) pe rta in ing  to

prepara tion, negotia tion and execution of the  Transaction Documents .

"P ha s e  I P la nt Ca pa city" me a ns  the  a ve ra ge  da ily How of pota ble  wa te r for which the

Phase  I P lant Facilitie s  a re  des igned to produce . It is  planned tha t, on comple tion of the  Phase  I

P lant Facilitie s , the  Phase  I P lant Capacity will be  20.0 MGD.

"P ha s e  I P la nt Fa cilitie s " me a ns  the  P ha s e  IA P la nt Fa cilitie s  a nd the  P ha s e  IB P la nt

Facilities  .
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"Phase IA Construction Costs" means out-of-pocket costs paid by AAW to contractors,

enginee rs , inspectors , labora torie s  and othe r third pa rtie s  for cons truction of the  P hase  IA P lant

Fa cilitie s . Ph as e  IA Construction Costs  excludes  P hase  I Deve lopment Cos ts  and excludes  a ll

labor, overhead and employee  expenses of AAW perta ining to construction of the  Phase  IA P lant

Fa cilitie s .

"P hase  IA P lant Capacity"means the average da ily flow of potable  wa te r which the  P hase

IA P lant Facilitie s  is  designed to produce . It is  planned tha t, on comple tion of the  P hase  IA P lant

Facilities , the  Phase IA P lant Capacity (and hence  the  initia l P hase  I P lant Capacity) will be  13.5

MG D.

"P ha se  IA P la nt Fa cilitie s" me a ns  the  firs t sub-pha se  of cons truction of the  P la nt tha t

genera lly includes a ll of the  backbone  iniif a s true ture  and equipment required, in the  judgment of

AAW, to provide  the  P ha se  I P la nt Ca pa city of 20.0 MGD a nd tha t ba ckbone  infra s tructure  a nd

equipment required, in the judgment of  AAW, to facil i tate an orderly and cost-ef fective

e xpa ns ion of the  P la nt to its  ultima te  pla nne d ca pa city of 80.0 MGD, e xce pting the  P ha se  IB

P lant Facilitie s . The  planned Phase  IA P lant Facilitie s  a re  depicted on Exhibit B.

"P ha se  IB P la nt Ca pa city" me a ns  the  a ve ra ge  da ily flow of pota ble  wa te r for which the

P hase  IB P lant Facilitie s  a re  designed to produce . It is  planned tha t, on comple tion of the  P hase

IB P la nt Fa cilitie s , the  P ha se  IB P la nt Ca pa city will be  a  6.5 MGD a ddition to the  P ha se  I P la nt

Capacity, bringing the  Phase  I P lant Capacity to 20.0 MGD.

"P ha se  IB P la nt Fa cilitie s" means the  second sub-phase  of construction of the  P lant tha t

ge ne ra lly cons is ts  of tre a tme nt e quipme nt a nd fa cilitie s  tha t a re  ne ce ssa ry to e xpa nd the  P la nt

firm  13.5 MGD ca pa city to  20.0 MGD ca pa city.  The  pla nne d P ha s e  IB P la nt Fa c ilitie s  a re

depicted on Exhibit B.
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"P ha s e  IB P roje ct Cos ts" me a ns  out-of-pocke t cos ts  pa id  by MWD to  contra c tors ,

e ngine e rs , ins pe ctors , la bora torie s  a nd othe r third pa rtie s  for pla nning, de s ign, e ngine e ring,

pe rmitting, de ve lopme nt a nd cons tmdion of the  P ha s e  IB P la nt Fa cilitie s . P ha s e  IB P roje ct

Costs excludes Phase I Development Costs and excludes all labor, overhead and employee

expenses  of MWD perta ining to cons truction of the  Phase  IB P lant Facilities .

"P la nt" means  the  regional water trea tment plant, as  expanded from time to time, currently

known a s  the  White  Ta nks  Re giona l Wa te r Tre a tme nt P la nt loca te d a t the  northwe s t come r of

Pexryville  Road and Cactus  Road in Maricopa  County, Arizona , including the  turnout a t the  Canal,

raw water storage, buildings, treatment equipment and ancillary facilities, finished water storage,

pumping facilitie s , piping, and adminis tra tive  facilitie s . It is  contempla ted tha t, on comple tion of

the Phase I Facilities , the initial Plant will be as  depicted in the Concept Plan attached as Exhibit B.

"P la nt Cons truction Coordina tion Agreement" means the P lant Cons truction

Coordina tion Agreement to be  ente red into be tween MWD and AAW, including a ll exhibits  and

other a ttachments , subs tantia lly in the  form attached as Exhibit F, a s  amended firm time  to time .

"Plant Management and Operations Agreement" means the Plant Management and

Ope ra tions  Agre e me nt to be  e nte re d into be twe e n MWD a nd AAW, including a ll e xhibits  a nd

other attachments, substantially in the form attached asExhibit H, as amended from time to time,

"Prime Rate" means the interest rate per annum designated by Bank of America, N.A.

(the "Bank"), or its successors as its "Prime Rate," as publicly announced by the Bank or its

successors Hom time to time as a means of pricing credit extensions to some customers. The

Partie s  acknowledge  tha t the  P rime  Ra te  is  ne ithe r tied to any extecrna ] or inte rna l ra te  or index

nor necessarily the lowest rate of interest charged by the Bank or its successors at any given time

for any particular clas s  of cus tomer or credit extens ion.
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"P rope rty Exchange  Agreement" means the  P roperty Exchange  Agreement to be  ente red

into be twe e n MWD a nd AAW, including a ll e xhibits  a nd othe r a tta chme nts , subs ta ntia lly in the

form attached as Exhibit I, as amended from time to time.

"Prudent Industry Practices" means any of the practices, methods and acts that both (i) at

the  time  tha t such pra ctice , me thod or a ction is  e mploye d, a nd in the  e xe rcise  of re a sona ble

judgment in light of the  facts  known a t such time , would be  expected to accomplish the  de s ired

re sult cons is te nt with a pplica ble  la w, good bus ine ss  pra ctice s , sa fe ty, re lia bility, e fficie ncy a nd

e xpe dition, a nd (ii) whe n e nga ge d in, a re  commonly use d or a pprove d by prude nt wa te r a nd

wastewater treatment industries, regardless of whether subject to public service corporation

regula tion, opera ting in the  S ta te  of Arizona . P rudent Industry P ractices a re  not to be  inte rpre ted,

construed as or limited to the optimum industry practices, methods or acts, but rather are to be

construed as a range of acceptable practices, methods or acts consistent with the duties and

obligations of a Party under any water treatment agreements pertaining to the Plant and by which

it is  bound.

"Replacement and Improvement Capital Costs" means (a) out-of-pocket costs paid by

AAW to contractors, engineers, inspectors, laboratories and other third parties for development,

acquis ition, ins ta lla tion and constlue tion of Replacement and Improvement Capita l P rojects , (b)

labor, overhead and employee expenses of a Party pertaining to development, acquisition,

installation and construction of Replacement and Improvement Capital Projects, and (c)

capita lized inte rest on the  foregoing costs .

"Replacement and Improvement Capita l P rojects" means projects  which (1) e ither replace

existing asse ts , improve  existing asse ts , and/or a re  new asse ts  tha t do not materia lly increase  the

P lant capacity, and (2) mee t a ll of the  following conditions:

I570401vl 1/15015.0032 E XHIBIT A
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a. The  proje ct will provide  gre a te r fila ture  be ne fits  through improve d

efficiency, increased production, and/or materially extending the useful life of the asset.

The new asset(s ) will have a  life  greater than one (1) year and cos t more

than $1,000.

c. The  a s s e t(s ) a re  recognized a s  capita l a s s e ts  in the  NARUC Uniform

System of Accounts.

"Representative"has the meaning set forth in Section 11.1.

"S ite " means  the  rea l property cons is ting of approximate ly 46.36 acres  loca ted a t the

northwes t comer of Pemryville  Road and Cactus  Road in Maricopa County, Arizona, and more

particularly described inExhibit C.

"S ta rt-Up" means  the  da te  on which (1) a ll authoriza tions  required to provide  wa te r

treatment and delivery services firm, and to operate, the Phase I Plant Facilities  as  contemplated

by the Transaction Documents have been received, and (2) Substantial Completion has occurred.

"Substantial Completion" means the date on which both (a) the construction of the Phase

I Plant Facilities  has  been completed, and (b) the Phase I Plant Facilities  have been operated by

the Manager/Operator to ensure, to the sati faction of the Manager/Operator, proper function and

operation. Subs tantial Completion is  not necessarily synonymous  with Operational Acceptance

and may in fact precede Operational Acceptance.

"Tenancy-in-common Agreement" means the Tenancy-in-Common Agreement to be

entered into between MWD and AAW, including all exhibits and other attachments, substantially

in the font attached as Exhibit G, as amended Hom time to time.

"Transaction Documents" means the following agreements betweenMWD and AAW:

Joint Development Agreement.

1570401vI m5015,0032 EXHIBIT A
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Construction Easement.

c. P lant Construction Coordina tion Agreement.

Tenancy-in-Common Agreement.

P lan t Management and Opera tions Agreement.

P roperty Exchange  Agreement.

\

Ground Lease.

"Variable Maintenance and Operations Costs" means Maintenance and Operations Costs

tha t va ry in proportion to the  production of the  P la nt to a  s ignifica nt a nd cons ide ra ble  de gre e .

Examples o f Va ria ble  Ma inte na nce  a nd Ope ra tions  Cos ts  include  che mica l e xpe nse s , utility

expenses, sludge disposal expenses, and Filter media replacement costs.

"whe e l" means to transport or convey water.
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EXHIBIT E

CONSTRUCTION EASEMENT
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